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July 14,2008

Eric Solomon, Esquire

Assistant Secretary (Tax Policy)
Department of the Treasury
1500Penng/lvania Avenug N.W.
Washington, D.C. 20220

Dondd Korb, Esquire

Chief Counsd

Internd RevenueService

1111 Conditution Avenue N.W.
Washington, D. C. 202240002

Re: Tax-exempt finanang for sports facilities, Atlantic Yards Arenaand new regulations
Gentlemen:

We write with respect to the proposd regulation issued by the Internd Revenue
Service on Octobe 19, 2006concerning the treatment of paymentsin lieu of tax
(QPILOTSQ) unde the private activity bondtest applicable to tax-exempt bonds(the
CProposd Regulations). In paticular we responddirectly to assertionscontained in the
letter dated May 8, 2008,fromtheNew Y ork City Indugrial Development Agency
(IDA) and the Empire State Development Corporation (ESDC),! hereinater referred to as
the Ratner ArenaLetter.O

Assertionsin the Ratner ArenalL etter regarding the bonding for tha arenaleave
outkey pieces of information and make misleading and politically slanted arguments;?
and as such compd thelRSto condud areview with aheghtened level of scrutiny and
duediligence.

Thefollowing subgantive statements madein the Ratner letter regarding the
Atlantic Yardsproject in Brooklyn and the project developa's effort to secure tax-exempt
bonding for tha project@ professiond basketbdl arenausng aPILOT structure are
factudly incorrect.

! That letter is attached and can be found here: www.dddb.net/documents/l RS/IDA_ESDC_submission.pdf

2 We note that financing of the arena for private benefit is a developer-driven transaction. Since the time the project
was initiated by the developer, ESDC has frequently been a conduit for information about the project obtained from the
developer, not in it own possession, and not subject to its own independent verification. We hope that the IRS will not
be accepting of assurances from those who are not carefully verifying that which they assert to you.



1. The Ratner letter asserts tha Forest City Rather Companies (FCRC, the
develope) will pay a semi-annud PILOT Qhotto exceed thefull real estate taxes which
the City would assess were the Arena Building Site and the Arena not exempt fromsuch
taxes andthe LDC shall hawe therightto pledgesuch PILOT paymentsto service the
LDCG@ tax-exempt bondsO

However, the Ratner Arenal etter failsto explain tha ESDC/LDC/FCRC will not
peg the PILOT to any actud assessed foregoneproperty tax, butrather will fabricate a
number working backwardsfromthear calculation of wha is necessary to pay the debt
service to pay towardstheprivate arenafacility. We note tha the opeative doauments
have provisionsto manipulate the sizing of the tax-exempt bondissuance so asto
maximize it for thedevelopa @ bendfit. Further, these same payments, if not used by the
develope for tax exempt bondsare bengreturned to the develope to run his private
enterprise thusemphasizing tha the theoretical tax payments are beng discretionaily
sized to ben€fit thedevelope as atax-avoidance/evasion device. Conveasely, theway in
which New Y ork real property taxes are set involves formulaic programs and the
develope hasindependently represented to New York mediathat if bondsare notissued
suppoted by these payments they would paticipae in varioustax abaement, tax
exemption programs, (thisindudes as-of-right programs) so tha theamounts to suppot
thebondwould nat otherwise ever be pad as taxes.

Theartifice and device naure of these manipulationsis quite trangparent and we
do not bdieve tha current IRS regulationsallow this and do not bdieve the Proposd
Regulationspermit nor should beinterpreted to allow such artifice and device.

Plansfor the FCRC arenaand overal project of which it mightbeapat have
been evolving and with subgantial changesin, amongother things thefinanang
numbers. According to information available, if the PILOTS cannotexceed theforegone
propety taxesN as stated in the Ratner ArenaLetterN then the PILOTS will not come
anywhere near paying off the$800million in tax-exempt bondfinandng FCRC has
stated it will pursuefor its currently price $950million arena If the PILOT werereally
peggeal to foregonetaxes, the developa would be approximately $40million dollars
short of the roughly estimated $48 million annud bondpayment. If those numbers are not
precise, it is clear that FCRC would be subgantially short of theroughly estimated annud
bondpayment if the PILOT were truly pegged to assessed propaty tax.>

3 The Atlantic Yards Report makes the effort to figure out these total's, something ESDC/IDA and FCRC have not publicly
done, or attempted in their letter to youN for areason. (See: www.atlanti cyardsreport.com/2008/06/another-potential -snag-
for-ay-arena.html). From AYR: CExtrapolating from the amount of bonds and the PILOT payments for the Y ankees, a
similar 6% ratio suggests annual PILOT payments on $800 million in tax-exempt Atlantic Y ards arenabonds would be
about $48 million.

In 1/7/08 testimony to the City Council Finance Committee, Theresa Devine of the Independent Budget Office stated that
owners of Madison Square Garden, who benefit from afull property tax exemption, were saving $11 million in the current
fiscal year.

ThatG a lot lessthan $48 million.
In its September 2005 report on Atlantic Y ards, the IBO estimated the value of the Atlantic Y ards arena at $100 a square

foot, compared to Madison Square Garden at $125/<f. Based on the $100 figure, the IBO had calculated the foregone
property tax at the Atlantic Y ards arena at only $3.85 million.



Appendix D of the Ratner ArenaL etter only lists the assessed propaty tax
foregonefor the nearly completed new stadia for the New Y ork Y ankees and Mets, while
the assessment for the Nets arenais studioudy missing. Thereis atactical reasonfor this
omission. We believe the assessed taxes for the Mets and Y ankees are also made up
numbers having nothing to do with foregonetaxes. But thereason the Nets assessment is
missing is not because the IDA and ESDC cannotestimate the assessed propaty taxes for
theimproved arenasite (thearenais notunde construction, has not broken ground,and
currently cannotbreak ground, butrather because it istha only after FCRC calculates
thearenacondruction cog and thetax-exempt bord finanang it requires, will it beable
to make up aPILOT value necessary to pay the debt service BUT call it GAnnua
Estimated TaxesOas in Exhibit D of their letter.

Were ESDC to providefor you today the estimated taxes, the develope would be
boxed into a corner fromwhich it would have trouble removing itself when the arenacost
increases again asit is certain to do.* At that time the soughtafter inareased tax-exempt
bondfinandang, with theincreased PILOT payment needed, will of course lead to a
highe, yet fabricated, estimated tax value

2. ThelDA/ESDC letter blatantly statesthat the Atlantic Y ardsdevelopment has
already proceeded significantly as follows:

QAn orde toillugrate the subgantal progress that hasbeen madewith the Project prior
to theissuane of the Proposed Regulations we have provided the chronology of events
set forth bdow.... Subgantial amounts have been spent on the Project: approximately
$99million prior to 2006 (of which $15millionrelated to the Arena) and approximately
$219million prior to 2007 (of which $47million related to the Arena).O(Emphasis
adde)

But consgder how mideading that statementisin reality:

Exhibit A of the Ratner Arenal etter seeks to judify an extenson of the effective
date of the Proposd Regulationsto February 19, 2009 or even later, rather than

The value of Madison Square Garden, IBOG George Sweeting told me in arecent email, is now calculated for tax purposes
at $250/sf. So even if doubled to $200/sf, the foregone property tax for the AY arenawould be less than $8 million ayear--
areasonableratio if the figure for Madison Square Garden is $11 million.

Sweeting noted that the agency® 2005 analysis Qas based loosaly on the Department of Finance@ official market value
for MSG at the time, discounting for differencesin land value. It is probably true that neither the MSG vaue assigned by
the city, nor the AY arenavalue estimated by IBO, reflect the actua cost somebody would pay to buy the land and build a
new arena. We based our value on an assumption that whatever the Finance Department is doing when valuing MSG, they
would do for AY.O

If s0, there would have to be alot more taxable bonds than currently contemplated. So what would be the regular property
tax amount for the AY arena? That issue becomes ever more worthy of scrutiny as the question of PILOTsfor Atlantic

Y ards emerges. How can the foregone property tax--which would seem to be less than $10 million--match up with PILOTs
that could well exceed $40 million?

4 TheBarclay Center Nets Arena construction cost was $637 million when approved in December 2006. On March 21,
2008N only 15 months laterN FCRC@ CEO Bruce Ratner told the NY Times the arena cost has escalated to $950 million.



retroactive to February 2007and by doing so bestow a significant tax benefit to a private
developea. Exhibit A offersahistory of Atlantic Yardswhich isnotonly inaccurate but
isdisingenuousy fabricated to set forth a politicaly and factudly danted story.

In fact, amere $47 Million (alittle less than 5% of the cog of the $950million
arenad) has been spent tha would be alocable andrelate to the arenashould the arenaever
bebuilt. These expenditures’ are for needed basic infrastructure in the area,
independently necessary for public purposes withoutregard to the proposd development.

3. ThelDA/ESDC states: ((To) illudrate the subgartial progress that hasbeen
madewith the Project prior to theissuane of theProposd Regulations we hawe
provided the chronology of events set forth bd ow. The Project commenced in 2003;the
Arenais anticipated to be completed in 2010,andthe balance of the Project is expected
to bebuilt over the next decade.O

These claims are pdpably, self-servingly and cynically false. Thisinformationis
publicly available. Thisisoneexample of why thelRS should bereviewing al the
assertionsin the Ratner ArenalL etter with rigorousskepticism and rejecting many of
them. When the Project was announed the devel oper press rel ease stated: "Arena
developnent to begin at the end of 2004, with conpletion set for summer of 2006"° Wha
they fail to tell youistha nowthe ESDC has a state funding agreement’ that allows 6-
plusyearsto build the arenabut groundhas not been broken, 12-plusyearsto build the
rest of the Project@ smaller Phase 1 and notimeline at all to build Phase 2 where the bulk
of the Project is proposd. Theanticipated Arenacompletion dae of 2010isan
impossibility based on FCRC@ own public congruction schedule.®

4, The"Summary of Litigaion" onpage9 of theRatner ArenaL etter states, "Early
in the developrrent of the Project, the Project's opponets pledged to sue early and sue
often.” Thisisfalse and was never said or pledged. We should know, as we lead the
grassroots community campagn in oppostionto the Project.” Since the Project was

5 Asto who has actually incurred these expenses as a bottom line economic matter is atactical tangle the IRS may want
to investigate before reaching conclusions to support any specia loopholes or exceptions. In point of fact, the way that
Forest City Ratner is proceeding as a conduit of public funds for general improvements which in the end both the city
and Ratner have an interest in seeing happen. It is possible Ratner will be economically subtracted out of the pictureif
the arenais never built.)

% FCRC December, 2003 Project announcement press rel ease a, quote on page 5 of:
www.dddb.net/documents/ratner/FCRrel easeD ec2003. pdf

7 See Atlantic Yards Report: www.atlanti cyardsreport.com/2008/03/read-fine-print-esdc-gives-ratner-6.html

8 See Atlantic Yards Report: www.atlanti cyardsreport.com/2008/05/barcl ays-center-to-open-december-31.html

° our opposition to the Project, in large part, stems from our overriding belief, shared by a multitude of economic
experts and the vast magjority of taxpaying citizens, that professional sports facilities, frequently owned by billionaires,
which basically never turn aprofit for the public, should not be financed by the public and should certainly not receive
tax-exempt financing from the federal government (which never benefits from sportsfacility financing), of al places.
These entities simply do not need the tax-exempt financing to build their sports palaces laden with luxury skybox
suites. The Atlantic Y ards developer Bruce Ratner says as much, see NY 1 comment in |etter below.



announe&d in December 2003,we have been responsble for filing three lawsuits over
tha 4.5-year peiod. Only two of those lawsuits might have resulted in stopping the
Project. Furthermore, noneof thelawsuits have enjoined or currently enjoin FCRC from
moving forward with its Project. Theblameis misplaced. We don'targuewith the fact
that we have taken our govanment to court when it has misbehaved, as we firmly, and
with princdple, bdieve is notonly ourright but our duty.

Asyou are aware, Congress has acted with clear intent in thearea of tax-exempt
bondsto distinguish between public purpose and private activity bonds Critical to
whether therequested IRS loophok should begranted in thisingance is whether the
intent of Congress should be side-stepped so that a developa @ private activity will be
pad for by thetaxpayers. From Congressman Kudnich@® March 29, 2007Domestic
Policy Subammittee hearingsyou know tha the OnddenceOof the subsdy benfit, if
granted, will beto thedevelope and his private activity and notthetaxpayers. The
conaepts of public vs. private activity purpose are related but differ in different areas of
thelaw. Theconaepts are stricter in terms of thedictates of Congress with respect to
private activity bonds Notto re-litigaetheissuewe bdieve it is neverthdess pertinent
to point out, for purposes here, tha a chief conaern in thelawsuits we broughtwere
guestionsof public purpo<.

TheAtlantic YardsArenais afor profit, privately owned arena which the
Independent Budge Office (IBO) of New Y ork City has shown would beanet loss for
the taxpayers of New York City™®, and the State of New Y ork has never shown any
evidence througha cogs bendfit andysisthat the Arenaitself would beanet gain for the
State.

TheArenais aboutluxury skyboxes and naming rights. The skyboxes are
proposd to sell at cogts ranging from $300000to $540000,and Barclays Bank has
purchased the naming rights for the Arena, notfrom the public butfromthe private
develope at an estimated cog of $400million. Thisfacility needstriple tax-free bond®

FCRC CEO and President Bruce Ratner told NY1 News on June 13, 2008,"Y ou
know if the[bond]regulationsdon‘tchange do change whaever theregulationswill do,
well beable to finance this."** This comment should hdp you evaluae the earnestness
of theIDA/ESDC letter when it comesto the Atlantic Yards Arena even thedevelope
says hedoesn't need thetax-exempt bonds A nonbinding promise to FCRC madefour
years ago with respect to an inchoae and since much altered project should not be
ovelaid to boostrap FCRC into tax loophok ben€fits onthe backs of federal, state and
local taxpayers (likely over $1.3 billiontotal) throughtheissuance of artifice and device
tax exempt bondsand specia agreements which are nottrue PILOTs.O

1 The only IBO study to date, now three years old, showed an extremely modest net gain for New Y ork City of lessthan
$1 million per year net present value over 30 years. But that study predated an additional $105 million direct subsidy the
City directed to Atlantic Y ards on top of the already committed $100 million each from the city and state. Additionally the
IBO study did not include various project costs to the public, predated theincreased cost of the arena (the cost has doubled
since the IBO study), included a faulty assumption given to the IBO by FCRC that half of the Nets games attendees would
be coming from New Jersey with their new revenue, and it predated the increased tax-exempt bonding FCRC is
seeking.(September 2005, IBO Study available at: www.ibo.nyc.ny.us/iboreportdatlyards_fbsept2005.pdf)

1 Text and video at: www.ny1.com/ny1/content/index.jsp?stid=1& aid=82668



5. Exhibit A of theletter represents that "Forest City Ratner Conpanies ("FCRC"),
thedevelopea of the Project, hasalready acquired approximately 85% of the project
ste.”

Thisisnottrue 40%of thesiteis currently propeaty of theNew Y ork
Metropolitan Trangportation Authority, which has not yet been acquired and thereis
much other additiond propaty beyondthat to beacquired. (Even onthedevelope®
own website, www.atlanticyardscom, doesn®go so far asto say that FCRC has acquired
85% of the project site.) Also, thoughExhibit A takes pansto recite tha certain hearings
were hdd it neglects to mention that those knowledgeable are anticipaing tha given the
need for avariety of changes any project tha may oneday proceed will be subgantialy
different than the "project” asit was conceived at thetime of those hearingsso tha new
hearingsand approvas will beneeded.

TheAtlantic Yardsproject presents a development in which private gan
subgantialy exceedsany purported or imputed public benefit. Assuch, it will behdd up
and reviewed for future generationsas a textbookexample of theneed for public
vigilance, scrutiny and accountbility.

Very truly yours,

Candeace Carponter, Esg.
Legd Director
Develop Don®Destroy BBrooklyn

Jeffrey Baker, ESQ.

Young,Sommer, Ward, Ritzenbeg, Baker & Moore, LLC
Executive Woods

Five Palisades Drive

Albany, New York 12205



